








“The Department concludes that consideration of non-transmission solutions to
the congestion problems facing the Mid-Atlantic Critical Congestion Area is
neither required nor necessary as a precondition to designating the Mid-Atlantic
Area National Corridor. ...

Not only does the statute not require the Department to analyze non-transmission
alternatives, such analysis is also not warranted as a matter of discretion. The
primary concern of those arguing for analysis of non-transmission solutions to
congestion or constraints is that National Corridor designation disadvantages
those solutions, and thus, according to these comments, the Department should
only make such a designation where it has determined that transmission is the best
solution. As discussed in Section I.A above, the Department sees no basis to
conclude that designation of the Mid-Atlantic Area National Corridor would
either prejudice State or Federal siting processes against non-transmission
solutions or discourage market participants from pursuing such solutions.

The Department concludes that the phrase “alternatives and recommendations
from interested parties” as used in FPA section 216(a)(2) is ambiguous. For the
reasons given above, the Department declines to interpret the phrase to mean non-
transmission solutions to congestion or constraint problems. ... ”

I disagree and urge the DOE to reconsider non-transmission alternatives (including distributed
generation and demand response) to designating the Mid-Atlantic Area National Corridor.
Moreover, any corridor that is designated should establish conservation, energy efficiency,

and demand response policies and procedures for all federal facilities located within the corridor
and should require compliance therewith.

In Subsection H. Duration of the Mid-Atlantic Area National Corridor Designation, Summary
of comments on page 84, the Department states, “Several commenters objected to setting a
twelve-year term for the Mid-Atlantic Area National Corridor.”

In the DOE response that follows, the Department states:

“FPA section 216(a) does not itself impose any time limit on a National Corridor
designation, nor does the statute require the Department to impose any such limit. ...

Nevertheless, in recognition of State concerns about open-ended National Corridor
designations, the Secretary has decided to condition the Mid-Atlantic Area National
Corridor designation by imposing a time limit on it. ... Given the time frames
involved in planning and developing a transmission project, the Secretary concludes
that it is appropriate to set a twelve-year term for the Mid-Atlantic Area National
Corridor designation, subject to the Department’s right to rescind, renew or extend
the designation after notice and opportunity for comment.”

I disagree and urge the DOE to reconsider alternative shorter lifespans for the Mid-Atlantic Area
National Corridor. Furthermore, any corridor that is designated should include a summary of the
“for cause” reasons the DOE may rescind, modify, or renew the corridor.



Finally, I have serious concerns about the potential eminent domain ramifications of the Mid-
Atlantic Area National Corridor. On page 5 of the DOE’s Report and Order dated October 2,
2007, the DOE states, “If the permit holder could not acquire a necessary right-of-way through
negotiation with a private property owner, then the FERC permit would entitle the permit holder
to acquire the right-of-way by exercise of the right of eminent domain in either Federal or State
court. FPA sec. 216(e)(1), 16 U.S.C. 824p(e)(1).” Would the same body of federal law apply
to citizens who reside in different states, or would respective state laws apply? Has the DOE
determined the eminent domain law that would apply to the taking of private property for the
siting of a transmission line pursuant to a permit issued by the Federal Regulatory Energy
Commission (FERC)? Is a summary of the applicable eminent domain law available for citizens
to review? I respectfully submit that if the DOE is unable to respond to these questions, which

I have asked repeatedly over the past six months, it has no business designating a Mid-Atlantic
Area National Corridor at this time.

Thank you for your consideration of this application for rehearing and the issues addressed
herein.
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Barbara Kessinger
15033 Walking Stick Way

Haymarket, VA 20169
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narrowly restricted to the merits of a proposed line rather than examining whether
generation or demand resources can better satisfy the underlying needs. PaDEP also
expressed concern that approval by one State of a portion of a multi-state project may
prejudice FERC’s review.

On the other hand, National Grid USA (National Grid) states that FERC’s siting
rules include a substantial measure of deference to existing regional, State, and local
planning and siting processes.

DOE response

Congress specifically granted to FERC, rather than to DOE, the responsibility of
reviewing any permit applications under FPA section 216(b). As required by FPA
section 216(c)(2), FERC has issued regulations governing the process it will follow when
reviewing any such applications. These regulations are being challenged in court.”® Any
allegations of inadequacy or inconsistency with statutory intent must be addressed there
and are beyond the scope of these proceedings.

II. Mid-Atlantic Area National Corridor (Docket No. 2007-OE-01)
A. Procedural Matters
1. Parties to This Proceeding

The May 7 notice provided instructions on how to provide comments and how to
become a party to the proceeding in this docket. Consistent with those instructions, the
Department is granting party status in this docket to all persons who either: 1) filed

comments electronically at http://nietc.anl.gov on or before July 6, 2007; 2) mailed

written comments marked “Attn: Docket No. 2007-OE-01" to the Office of Electricity

Delivery and Energy Reliability, OE-20, U.S. Department of Energy, 1000 Independence

““See Piedmont Environmental Council, et al. v. FERC, 4th Cir., Nos. 07-1651, et al.
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These commenters argued that the
Department’s position appears
inconsistent with the plain language
and legislative intent of FPA section
216(a)(2). NARUC asked that the
Department clarify how constraints or
congestion that adversely affects
consumers can be “experienced,” as
required by the statute, if there is not yet
generation that constrains or congests
the system. OMS requests that the DOE
reconsider its position or refrain from
making these and similar findings in its
final order on the two draft National
Corridors. OH Siting Board states that
DOE should reserve the issue regarding
its authority to designate National
Corridors for Conditional Congestion
Areas for a future time.

DOE Response

The May 7 notice addressed the
question of designating a National
Corridor in the absence of current
congestion in response to conflicting
comments we received on the
Congestion Study. Some commenters on
the Congestion Study asked the
Department to clarify that it was not
foreclosing the possibility of designating
National Corridors for Conditional
Congestion Areas before the expected
generation was developed; others
argued that no such designations were
permissible because the statute requires
a showing that an area is currently
experiencing congestion adversely
affecting consumers. In the May 7
notice, we observed that there is no
generally accepted understanding of
what constitutes a “‘geographic area
experiencing electric energy
transmission constraints or congestion
that adversely affects consumers,” and
the phrase, as used in the statute, is
ambiguous. We noted that one way in
which constraints can adversely affect
consumers is by causing congestion that
in turn adversely affects consumers.
However, we also noted that if Congress
had intended to limit the Secretary’s
designation authority over constraints to
cases where constraints are currently
causing congestion, then there would
have been no need for the statutory
language to refer to congestion or
constraints. Further, we agreed with
those commenters who argued that the
total absence of a line connecting two
nodes can be just as, if not more,
limiting to consumers than the presence
of a line that is operating at capacity
and, therefore, that “‘constraint”
includes the absence of transmission
facilities between two or more nodes.
Thus, we stated that the statute does not
appear to foreclose the possibility of
National Corridor designation in the
absence of current congestion, so long as

a constraint, including the absence of a
transmission line, is demonstrably
hindering the development of desirable
generation. We noted that this
interpretation would not only give
meaning to all terms in the statutory
phrase “constraints or congestion that
adversely affects consumers,” it would
also be consistent with the statutory
reference to “‘experiencing’ a constraint.
Under this interpretation, any National
Corridor designation would necessitate
a showing that a current lack of capacity
exists and that such lack of capacity is
having a current, tangible effect—
generation that would be of benefit to
the general public including consumers,
is actually being hindered by the lack of
capacity to bring it to market. Finally,
we noted that we were leaving open the
question of the type of information that
would be required to demonstrate that

a constraint actually is hindering the
development or delivery of a generation
source and that development or delivery
of such generation source would be
beneficial to consumers.

The Department is not relying on this
interpretation of its statutory authority
for either of the two designations being
made in this report. Despite the
characterizations of some commenters,
in the case of both the Mid-Atlantic
Area National Corridor and the
Southwest Area National Corridor, the
Department’s assertion of authority is
based on the conclusion that congestion
adversely affecting consumers is
currently being experienced. Neither of
these two designations relies on any
interpretation of the scope of the
Department’s authority in the absence of
current congestion. If and when the
Department considers making a
National Corridor designation in the
absence of current congestion, it intends
to provide such designation in draft
form for public comment and to consult
with all affected States prior to making
any final decision. At that time,
interested parties will have a full
opportunity to raise any concerns they
have about the adequacy of the
Department’s demonstration of
authority. Further clarification is
beyond the scope of these proceedings.

d. FERC’s Process
Summary of Comments

Some commenters raise objections to
FERC’s process for reviewing permit
applications under FPA section 216(b).
These commenters dispute FERC’s
interpretation of FPA section
216(b)(1)(C)(i} allowing it to exercise
jurisdiction where a State has denied, as
opposed to simply delayed action on, an

application.4® NJDEP expresses concern
about how FERC will interpret the one-
year timeframe for State action under
FPA section 216(b)(1)(C)(i). PaDEP
expresses concern that FERC’s review
will be narrowly restricted to the merits
of a proposed line rather than
examining whether generation or
demand resources can better satisfy the
underlying needs. PaDEP also expressed
concern that approval by one State of a
portion of a multi-state project may
prejudice FERC’s review.

On the other hand, National Grid USA
(National Grid) states that FERC'’s siting
rules include a substantial measure of
deference to existing regional, State, and
local planning and siting processes.

DOE Response

Congress specifically granted to FERC,
rather than to DOE, the responsibility of
reviewing any permit applications
under FPA section 216(b). As required
by FPA section 216(c)(2), FERC has
issued regulations governing the process
it will follow when reviewing any such
applications. These regulations are
being challenged in court.*® Any
allegations of inadequacy or
inconsistency with statutory intent must
be addressed there and are beyond the
scope of these proceedings.

II. Mid-Atlantic Area National Corridor
(Docket No. 2007-0OE-01)

A. Procedural Matters
1. Parties to This Proceeding

The May 7 notice provided
instructions on how to provide
comments and how to become a party
to the proceeding in this docket.
Consistent with those instructions, the
Department is granting party status in
this docket to all persons who either: (1)
Filed comments electronically at
http://nietc.anl.gov on or before July 6,
2007; (2) mailed written comments
marked “Attn: Docket No. 2007-0OE-01"
to the Office of Electricity Delivery and
Energy Reliability, OE-20, U.S.
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585, that were
received on or before July 6, 2007; or (3)
hand-delivered written comments
marked “Attn: Docket No. 2007-OE-01"
at one of the public meetings.

45 See, e.g., comments of the Delaware
Department of Natural Resources and
Environmental Control (DeDNR) and the Public
Utilities Commission of Nevada and the Nevada
State Office of Energy (Nevada Agencies).

46 See Piedmont Environmental Council, et al. v.
FERC, 4th Cir., Nos. 07-1651, et al.



Exhibt 3

Sullivan, Robert G. (aglogios ned 7 gages)

From: NIETCwebmaster@anl.gov

Sent: Wednesday, July 04, 2007 12:18 PM

To: NIETCwebmaster@anl.gov

Subject: Receipt: NIETC and Congestion Study Comment 80948

Thank you for your comment, Barbara Kessinger.

Your comment has been successfully received and entered into the comment tracking system.
Please note that there is no need to send a duplicate set of comments via mail or other
means.

The comment tracking number that has been assigned to your comment is 80948. Once the
comment document has been published, please refer to the comment tracking number to locate
the response.

Comment Date: July 4, 2007 12:18:24PM CDT

NIETC and Congestion Study
Comment: 80948

First Name: Barbara

Last Name: Kessinger

Address: 15033 Walking Stick Way

City: Haymarket

State: VA

Zip: 20169

Country: USA

Email: bgkessinger@comcast.net

Corridor(s) for Comment: Mid-Atlantic Area National Corridor
Attachment: C:\moms files\BGKFamily\BGKessinger DOE Comments re Mid-Atlantic NIET
Corridor.doc

Questions about submitting comments over the Web? Contact us at:
NIETCwebmaster@anl.gov or call the NIETC and Congestion Study Webmaster at (630)252-6182.
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Written Comments re: the Draft Mid-Atlantic Area NIET Corridor Designation

Submitted by Barbara Kessinger of Haymarket, Virginia
July 4, 2007
I oppose the draft Mid-Atlantic Area NIET Corridor designation in its
entirety. My concerns revolve around: (i) the process by which the proposed
corridor has been formulated and continues to be considered, and (ii) the
proposed corridor itself.

I. Concerns Related to Process

A. Different Meetings, Different Formats

As part of the process of identifying congestion areas and designating
the proposed corridor, the DOE has formatted its meetings in ways that have
encouraged open discussion in group settings with the energy industry but
have discouraged the same with public officials and ordinary citizens. For
example, at its public technical conference.held in Des Plaines, Illinois, on
March 29, 2006, attendees (primarily energy industry representatives) were
provided with several opportunities to ask questions and obtain answers in an
open forum, and closing remarks indicated that the DOE was looking forward
“to continuing the dialogue.” To the contrary, at its public meeting held in
Arlington, Virginia, on March 15, 2007, attendees (primarily public officials
and ordinary citizens) were told that they had two minutes each to speak and
that if they had particular questions they c.ould pursue “a sidebar conversation”
with someone from the DOE. By formatting these meetings in the ways that it

did, the Department has integrated energy representatives and treated public

officials and ordinary citizens as if they were an afterthought.



B. Inability to Obtain Answers to Questions

For three weeks following the DOE’s issuance of the draft Mid-Atlantic
Area NIET Corridor designation, I attempted to obtain answers to four sets
of questions concerning the proposed corridor via multiple phone calls and
emails to the DOE. Since all of these attempts were unsuccessful and realizing
there would be no open question and answer session at the Arlington meeting,
I submitted my questions for inclusion in the public record on May 15, 2007.
Furthermore, I requested that answers to these questions also be included in
the public record. Repeated attempts to obtain answers to my questions have
been unsuccessful as of July 4, 2007, in that [ have not received any electronic
or other response from the DOE.

C. Inability to Obtain Response to FOIA Request

Largely because my questions remained unanswered, I submitted a
broad Freedom of Information Act (FOIA) request to the DOE on May 5, 2007.
I requested the DOE to make documents that it considered and/or relied upon
in preparing its Congestion Study and its draft Mid-Atlantic Area NIET Corridor
designation available for review. In a responsive email dated May 8, 2007, a
representative of the DOE noted “that a substantial volume of data that is
responsive to (my) request is already publicly available on DOE’s web site.”
Since my FOIA request was processed and assigned a number on May 8, 2007,
it is my understanding that the 20-day period during which the DOE should
have responded to my FOIA request expired no later than June 6, 2007. The
DOE has not yet apprised me whether other documents (besides those posted

on its web site) were considered and/or relied upon in preparing its Congestion



Study and its draft Mid-Atlantic Area NIET Corridor designation, much less has
it offered to make any such documents available for review. Repeated attempts
to obtain a response to my FOIA request have been unsuccessful as of July 4,
2007, in that I have not received any electronic or other response from the DOE.

D. Different Audiences/Different Treatment

As part of the process of identifying congestion areas and designating
the proposed corridor, the DOE has held over 60 outreach meetings within
the energy industry over a one-year period but has offered approximately
(according to the DOE) 55 million citizens in the mid-Atlantic area four public
meetings and a mere 60 days of input. Apparently, public officials were either
not consulted, not adequately consulted, or not consulted in equivalent ways.
It also appears that citizens who reside in three or four counties in West
Virginia and in two counties in Pennsylvania may not have received the same
notice of the draft corridor designation or of public meetings as citizens who
reside elsewhere. By conducting its business in the ways that it has, the
Department has ubiquitously embraced industry representatives and largely
ignored public officials and ordinary citizens.

E. Further Comments

The DOE should schedule additional meetings for public officials and
ordinary citizens that include open question and answer sessions regarding the
proposed corridor. The Department should keep in mind in announcing these
meetings that the overwhelming majority of Americans do not read the Federal
Register. The DOE should ensure that all citizens who reside in the proposed

corridor are treated equally when they are provided notice of such meetings.



The DOE should respond in a timely manner to any and all questions
it has received and should immediately respond to any and all FOIA requests
for which a response is overdue.

The DOE should ensure that all citizens have the same opportunity to
participate in the process by posting answers to questions as well as further
documents that have been requested. The Department should provide an
additional written comment period. The DOE should consult with all public
officials whose districts would be impacted by the proposed corridor.

II. Concerns Related to the Proposed Corridor Itself

A. Corridor Is Too Broad

Clearly, this draft corridor designation is so broad that it makes a
mockery of the word corridor. Why are the New York City area and the
Washington, D.C./Metropolitan area included in the same corridor? Why
are so many military bases included therein? The reach of this so-called
corridor seems to undermine, not enhance, national security.

B. Corridor’s Life Span Is Too Long

I cannot comprehend why any corridor designation this large would need
to remain in effect for twelve years. Why couldn’t portions of the corridor be
rescinded Within a shorter time frame? I have personally requested a summary
of the “for cause” reasons the DOE could rescind, modify, or renew a corridor,
but no such summary has been made available for review.

C. Corridor Has a Built-In Bias for Transmission Lines

I am concerned that the DOE seems to have constructed this corridor with

a built-in bias for transmission lines. It is significant that at no time between



